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CURRENT TOPICS 


Judicial Appointments 


Lorp JusTICE TUCKER, whose appointment as a Lord of 
Appeal in Ordinary was announced last week, went to the 
Bench as a judge of the King’s Bench Division in 1937 and 
was promoted to the Court of Appeal in 1945. He will be a 
worthy successor to Lorp GREENE, of whose resignation we 
learn with regret. In Lord Justice Tucker’s place, Mr. Justice 
BirkKETT, who has been a judge of the King’s Bench Division 
since 1941, goes to the Court of Appeal, and Sir WILLIAM 
McNair, K.C., the well-known Admiralty lawyer, has been 
appointed a judge of the King’s Bench Division. We offer 
the promoted judges and the new judge our respectful 
congratulations. 


The Annual Conference of The Law Society 


ELSEWHERE in this issue will be found a report of the 
proceedings at the Annual Conference of The Law Society, 
which took place at Torquay from 25th to 29th September. 
Both the President’s address and the reports of the committee 
sessions at which the work of the various committees of the 
Council were discussed present many points of interest. 
It is hoped to comment on these and to include an account 
of the address to the conference by CasseEts, J., on ‘‘ The 
Glories of the Legal Profession’ in next week’s end 


The Courts (Emergency Powers) Act, 1943 


THE Lord Chancellor’s Office has announced that an Order 
in Council terminating the emergency for the purposes of the 
above Act will be submitted to His Majesty on 9th October. 
The original intention was to bring the Act to an end in June, 
but the making of the Order was postponed owing to the 
necessity of keeping the Liabilities (War-Time Adjustment) 
Acts, 1941 to 1944, in force for a short time longer. These 
Acts will automatically come to an end with the termination 
of the Courts (Emergency Powers) Act. 


Michaelmas Term 


For the Michaelmas Term, which began on 2nd October, 
there are 1,441 cases listed in the King’s Bench Division, 
compared with 1,234 at the same time last year. Of these 
893 are long non-jury actions and 484 are short non-jury 
actions. There are 40 jury actions. The total for the 
Chancery Division is 211 actions, compared with 198 last year. 
There are 84 witness and 82 non-witness actions, 26 retained 
and other matters, and 19 cases in the Revenue Paper. The 
total in Divorce is 1,357, of which 23 are part-heard, 1,041 are 
undefended, and 293 defended. Five Admiralty actions are 
in the list. In the Court of Appeal there are 222 cases 
compared with 261 last year. Of the 210 final appeals, 
26 are from the Chancery Division, including one appeal 
in bankruptcy ; 114 appeals from the King’s Bench Division, 
including two in the Revenue Paper; 14 from the Probate 
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and Divorce Division; two from the Admiralty Division ; 
and 54 from county courts, including six in workmen's 
compensation cases. 


Costing a Professional Office 

SOME time ago a number of lectures given in America on 
the subject of costing professional work inside solicitors’ 
offices were collected in book form and extracts therefrom 
appeared in THE SOLiciTors’ JOURNAL. An interesting article 
in the Accountant of 23rd September by F. CLIVE DE PAULA 
describes the methods by which modern techniques of costing 
and accounting can be applied to a professional accountancy 
practice. The objects of the article, as stated by the writer, 
were not dissimilar from those of the lectures, viz., (1) to 
establish control of costs; and (2) to establish the cost of 
work done for different clients. The article analyses the 
‘output ” of the office, i.e., “‘ the total of chargeable hours 
worked on behalf of clients by the different members of the 
staff,’’ distinguishing the “large international firms ’”’ from 
the small one-man practices. Solicitors may not find the 
system described in the article exactly applicable to their 
own circumstances, but there is much to learn from it, 
particularly from the ‘“‘ work in progress account.”” There 
is, as the article states, no ready-made system suitable to all, 
and the moral of all the literature on the subject seems to be 
that it is more important to have a system than to have some 
particular system. 


Office Organisation and Incentive 


IN the issue of the Accountant for 30th September, 
Mr. DE PAULA discusses the possibility of establishing 
a method of rewarding individual members of the staff 
of a professional office according to the results they achieve. 
He deplores that most normal incentives are calculated on 
time taken for a job, an obviously misleading basis. On the 
other hand, an assessment of the quality of the job is 
unpractical, and as an alternative he suggests some form of 
annual bonus based on the whole of the past year’s perform- 
ance, not costing in total more than the firm can pay, and 
bearing a reasonable relation to each individual’s salary and 
achievements. Individual achievements, he proposes, should 
be assessed on a points basis, with a maximum of 100 points, 
thirty of which are for co-operation and devotion to duty, 
thirty-five for ability to work without supervision, twenty 
for client relationship and fifteen for length of service. 
Solicitors who have tried a system of this sort will be able to 
testify to its beneficial effects. 


The National Assistance Board 

THE commencement of the operation of the legal aid scheme 
on 2nd October makes the report of the National Assistance 
Board for 1949, published on 29th September (Cmd. 8030, 
H.M. Stationery Office, 1s. 9d.), of some topical interest for 
lawyers. The total expenditure on grants during the year 
was £47,820,000. About 2,750,000 applications for assistance 
were made in 1949. Of these, 330,000 did not result in the 
grant of assistance, 1,660,000 were dealt with by a single 
payment to meet a temporary situation, and 760,000 led 
to the grant of a weekly allowance. Over 600,000 allowances 
ended during the year. In the seventeen months from July, 
1948, to December, 1949, the number of allowances in payment 
rose by more than a third—from 842,304 to 1,157,403. More 
than four-fifths of the 1,157,403 persons drawing allowances at 
20th December, 1949, were old, infirm or sick, and the 
remainder were largely women with domestic ties, principally 
widows with young children. Over three-quarters of the 
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allowances were paid to supplement non-contributory and 
retirement pensions and other national insurance benefits. 
Non-contributory old age pensions cost £26,465,000 in 1949. 
During the year the number of non-contributory pensioners 
fell from 453,417 to 440,190. About a quarter of the 
pensioners had their pensions supplemented by the grant of 
assistance. 
The Worshipful Company of Solicitors 

NEWSLETTER No. 11 of the Worshipful Company of Solicitors 
of the City of London, issued in September, records that there 
are now 280 Liverymen and 114 Freemen, giving a total of 394, 
an increase of 20 since the September, 1949, newsletter. 
The newsletter refers to the recent removal by the Master 
(Mr. R. T. OvuTEN) of certain misunderstandings to which 
the announcement that the Company was proposing to apply 
for a Royal Charter had apparently given rise. At the annual 
meeting of the Liverymen and Freemen, on 28th June, 1950, 
he said: ‘“‘ We were able . . . to satisfy the Council that our 
primary object was to be and remain a Livery Company and 
not to develop into a Provincial or District Law Society 
and, in particular, not to compete in any manner with The 
Law Society itself. The fact that the President of The Law 
Society has been able to attend all our meetings during the 
last year without embarrassment and the further fact that we 
have welcomed the Secretary of The Law Society, Mr. T. G. 
Lunp, as an additional member of the court, will be sufficient 
confirmation, if any is needed, that there is no dispute between 
The Law Society and ourselves upon this matter.”” With 
regard to solicitors’ remuneration, after the Master had 
spoken on the subject at the annual meeting of The Law 
Society and it was agreed to refer back for further considera- 
tion that portion of The Law Society’s annual report dealing 
with solicitors’ remuneration, representatives of the court 
met members of the Council of The Law Society and as a 
result the Company was asked to furnish certain figures for 
the assistance of the Council. These have now been supplied 
and while at this stage it would, in view of past disappoint- 
ments, be imprudent to attempt to forecast the result, it is 
hoped that by the next issue of the newsletter it may be 
possible to report that the Company's long campaign has 
at last achieved some measure of success. A representative 
of the court formed, with representatives of The Law Society, 
the London County Council, the Kent and Surrey County 
Councils, and the Civil Servants’ Legal Society, a recent 
deputation to the Lord Chancellor's Department to protest 
against the proposed move of the Land Registry to Durham. 
[t is understood that the arguments presented will be brought 
to the notice of the Cabinet before a decision is made. 


Solicitors and K.C.’s 

WE cannot forbear from quoting, for the guidance of any 
of our readers who may be ignorant of such matters and 
for the possible delectation of those who are not, some 
examination answers cited by F. C. V. Opxe, in the Liverpool 
Post of 18th September : “A K.C. is a person who passes out 
at the bar and becomes a barrister.’’ This, says the writer, 
is clarity itself. ‘‘ A solicitor may act in the low courts, but a 
K.C., often a very wily man, acts in the High Court.” 
Mr. Odle continues: ‘“‘ Solicitors will doubtless be glad 
that the candidate, content to assign them a humbler position, 
went no further. As things stand, he has hinted cunningly 
at the arts by which the slippery slope leading to the position 
of K.C. is climbed. These two answers, almost epigrammatic 
in their form, cast interesting light on the customs and the 
character of lawyers.”’ 
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CANCELLATION OF HOLIDAY BOOKINGS 


It is at this time in the year that practitioners are apt to be 


visited by clients who, for one reason or another, are involved 
in disputes arising out of the failure to occupy seaside accom- 
modation booked for holiday They may be 
hoteliers or the proprietors of boarding-houses who, if the 
weather has an effect on their bookings, must have had a 
poor season ; or they may be “ visitors’’ who were unable 
to visit the resort of their choice as a result, perhaps, of illness 
or who deliberately, and not unnaturally, refrained from 
visiting because of an outbreak of disease at the resort such 
as that of infantile paralysis in the Isle of Wight during the 
late summer. 

If the visitor had to take his holiday later than planned, 
or if he had to take it at another resort, he will naturally be 
reluctant to pay a second time, and for nothing at all, the 
not inconsiderable sum which a fortnight’s holiday costs 
nowadays. On the other hand, the hotel keeper has had his 
overheads running; it is not his fault if illness breaks out, 
and if he is not to get himself into financial difficulties, he 
will look to his guests to fulfil their obligations. 

The first point to be emphasised is that the transaction 
which takes place in the booking of holiday accommodation 
is an ordinary contract and bound by the ordinary rules 
of the law of contract. Let us assume that the prospective 
guest sees an advertisement in his local newspaper offering 
“bed and breakfast’ or “full board’’ at the ‘‘ Sea-view 
Hotel.’’ A figure is quoted in the advertisement and he writes 
immediately asking if accommodation is available for the first 
two weeks in August for himself and his family. He is told 
that it is, and he writes back ‘‘ confirming the booking.” 
There is clearly a contract in writing contained in the 
correspondence. (It is worth mentioning here that his 
final letter will require to be stamped before it is accepted in 
court in evidence.) It must be remembered, however, that 
at some stage in the correspondence there must be an 
unconditional acceptance by one of the parties of the other's 
offer. If any conditions are attached to apparent acceptance 
it constitutes instead a rejection of the offer and must in its 
turn be accepted before there is a binding contract. 

If at any time before the date of his holiday the guest 
writes cancelling his booking, he has clearly committed an 
“anticipatory ’’ breach of contract within the doctrine laid 
down by Lord Esher, M.R., in Johnstone v. Milling (1886), 
16 Q.B.D. 400.“ A renunciation of a contract, or in other 
words, a refusal to perform it by one party before the time for 
performance arrives, does not, by itself, amount to a breach 
of contract, but may be so acted upon and adopted by the 
other party as a rescission of the contract as to give an 
immediate right of action.’’ In the type of case under 
discussion, however, it is as well not to sue immediately, as 
an obligation rests on the proprietor to mitigate his damages 
as much as possible. If he is wise he will, on receipt of the 
letter of cancellation, have written to the guest regretting the 
circumstances causing the cancellation and undertaking to 
do his best to re-let the accommodation reserved, but giving 
a warning that if this should prove impossible, he would have 
to look to the guest for payment. The proprietor should 
accept any alternative bookings, even those for shorter 
periods or for small parties if it is unlikely that he will get a 
booking identical with that cancelled. 

When particulars of claim come to be settled it must be 
borne in mind that the full tariff cannot be charged, as an 
allowance must be made for food, etc., not consumed. In 
the hotel and catering trade this is usually put at 334 per cent., 


purposes. 


so that assuming no alternative bookings at all could be 
secured, the claim would be for 663 per cent. of the amount 
which would have been due had the booking matured. 

Is it not possible for a contract of booking holiday accom- 
modation to be “‘ frustrated’’ within the legal meaning of 
that term, so as to release the guest from his obligations ? 
A man is, prima facie, bound by his contract. If he does 
not choose to limit his liability he must take the consequences 
of being unable to fulfil his obligations. It is certain that 
supervening illness of the guest, or a run of bad weather, does 
not frustrate the contract. These possibilities could have 
been provided against in the contract had the parties been so 
minded. A situation, however, such as that mentioned earlier 
when a seaside resort suffers an outbreak of some infectious 
and much-feared disease, requires careful consideration. 

As stated, it is possible for the parties to make their contract 
conditional, say, upon there being no outbreak of infectious 
disease at the resort. Now there are many types of cases 
in which a condition was never expressed by the parties, 
but the courts will nevertheless imply it. And if such condi- 
tion, whether it be express or implied, goes to the root of 
the contract and is not fulfilled, then the court will excuse 
the promisor. Lord Loreburn explained the doctrine of the 
“implied term” in fF. A. Tamplin S.S. Co., Ltd. v. Anglo- 
Mexican Petroleum Products Co., Ltd. 1916) 2 A.C. 397, 
at p. 403: ‘A court can and ought to examine a contract 
and the circumstances in which it was made, not of course to 
vary, but only to explain it, in order to see whether or not 
from the nature of it the parties must have made their bargain 
on the footing that a particular thing or state of things would 
continue to exist. And if they must have done so, then a 
term to that effect will be implied, though it be not expressed 
in the contract Sometimes it is put that performance 
has become impossible, and that the party concerned did not 
promise to perform an impossibility. Sometimes it is so 
put that the parties contemplated a certain state of things 
which fell out otherwise. In most of the cases it is said that 
there was an implied condition in the contract which operated 
to release the parties from performing it, and in all of them 
I think that was at the bottom the principle upon which the 
court proceeded.’ It is in my opinion the true principle, for 
no court has an absolving power, but it can infer from the 
nature of the contract and the surrounding circumstances 
that a condition which was not expressed was a foundation 
on which the parties contracted. Were the altered circum- 
stances such that, had they thought of them, they would 
have taken their chance of them, or such that as sensible men 
they would have said: ‘If that happens, of course, it is all 
over between us’? What, in fact, was the true meaning of 
the contract ?”’ Lord Wright, in Denny, Mott and Dickson, 
Ltd. v. Fraser (James B.) & Co., Ltd. [1944] A.C. 265, at 
p. 275, expressed the view that the courts had invented the 
doctrine of the implied term “in order to supplement the 
defects of the actual contract,” i.c., if the parties did not 
think about the implied terms then they should have done ; 
and Lord Sumner in Hirji Mulji v. Cheong Yue S.S. Co. 
1926) A.C. 497, at p. 510, described the doctrine as “‘ a device 
by which the rules as to absolute contracts are reconciled 
with a _ special exception which justice demands.” 
Lord Wright again in Joseph Constantine S.S. Line, Ltd. v. 
Imperial Smelting Corporation, Ltd. '1942)] A.C. 154, at p. 185, 
said that “in ascertaining the meaning of the contract, 


and its application to the actual occurrence, the court has 
to decide, not what the parties actually intended, but what 
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as reasonable men they should have intended. The court 
personifies for this purpose the reasonable man.’’ Reference 


may also usefully be made to the recent case of British 
Movtetonews, Ltd. v. London & District Cinemas, Ltd. (1950), 
94 SoL. J. 504. 

It is obviously possible to argue from dicta such as those 
above that no reasonable man would take his wife and children 
to the Isle of Wight when people were falling ill of a serious 
disease there in no inconsiderable numbers. He would, it 
is suggested, be a foolish and not a reasonable man to do so. 
Can it be safely assumed, therefore, that these contracts were 
legally frustrated ? To answer this question it is necessary 
to consider the type of case in which the courts have in the 
past been ready to infer an implied term. There are the 
cases in which destruction of the actual physical subject- 
matter of the contract has occurred ; the ‘‘ coronation cases,” 
ie., those in which there was a non-existence, or a non- 
occurrence of a particular state of affairs forming the basis 
upon which the contract had been made; contracts of 
personal service in which performance is rendered impossible 
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by the death or illness of the promisor; cases in which 
performance is rendered impossible by supervening illegality ; 
and finally, in commercial contracts, those cases in which 
“ frustration of the adventure ”’ is held to have occurred. It 
cannot, therefore, be said with certainty that such a defence 
would succeed, but on the other hand, it might well be that 
it would provide the court with an opportunity of further 
extending the “ doctrine of the implied term.” 

A deposit is frequently required upon the making of a 
holiday booking, and this is usually regarded by both parties 
as a part payment. It is given as a security that the guest 
is serious and will, when the time comes, duly occupy and 
pay for the accommodation reserved. If, therefore, the 
guest is subsequently unable or unwilling to complete the 
contract the proprietor of the hotel or boarding-house may 
hold the deposit forfeit, though it will, of course, be offset 
against his loss if he sues. On the other hand, if the proprietor 
is unable to complete his contract then the guest can recover 
his deposit. 

Go. Rt. ¥. 


PRE-CONTRACT ENQUIRIES AND THE 
PLANNING ACTS—II 


PRELIMINARY ENQUIRIES OF THE VENDOR’S SOLICITOR 


IN a previous article (ante, p. 620) a number of questions 
additional to those contained in the printed forms of 
pre-contract enquiries of local authorities were suggested to 
take account of the new situation created by the National 
Parks and Access to the Countryside Act, 1949 (“the Parks 
Act ’’), and to deal with a difficulty arising under the Town 
and Count.y Planning Act, 1947 (‘the Planning Act’’). 
It is the purpose of this article to make parallel suggestions 
supplementing the questions contained in the usual printed 
form of enquiries submitted to the proposed vendor’s solicitors 
(Form Con. 29) prior to agreeing the draft contract. 

This form contains a carefully thought out cl. 15 dealing 
with Town and Country Planning. It is however, thought 
that certain additional questions should generally be asked. 

(a) A question is included in the printed enquiry forms 
of local authorities, already discussed, referring to the 
register of applications for planning permission maintained 
by the local planning authority under s. 14 (5) of the 
Planning Act, so far as the particular property is affected. 
It is, however, considered that a request should be incor- 
porated in the preliminary enquiries for any information 
which the proposed vendor may have regarding the register 
so far as it affects his property. One cannot be too careful 
in these enquiries and the vendor may well be able to 
supplement with personal local knowledge the information 
supplied by the local planning authority. 

(6) Enquiry should be made whether the vendor knows 
of any agreements restricting the use or development of 
the land under s. 25 of the Planning Act, or under s. 34 of 
the Town and Country Planning Act of 1932. (Such 
agreements made under the 1932 Act remain.in force under 
the Planning Act of 1947 until varied or revoked by the 
Minister.) No doubt these would normally be disclosed as 
a matter of title, but it would be advisable to clear the 
matter up beforehand and save any trouble. The answer 
to this question may well influence the prospective 
purchaser. 

(c) Notices of the revocation or modification of planning 
permission, enforcement orders, waste land notices, tree or 
building preservation orders, are all registrable as planning 


charges in the Local Land Charges Register. The vendor, 

however, may well have information additional to any 

which would be supplied by the local planning authority 
and accordingly a suitable question should be framed. 

The vendor should also be asked to state definitely if he is 

aware of any proposal to make such an order. 

The reason for this is that, although the order appears in 
the register and although the local planning authority have 
been asked for details of this and of any proposal to make 
such an order, details of the proposal itself will not appear 
on the register. It is therefore, important to make the fullest 
enquiries on this latter point. 

(d) Although the question of Pt. VI compensation undet 
the Planning Act is dealt with in the special conditions of 
the draft contract, it is as well to include some question 
in the preliminary enquiries, if applicable. 

(ec) A designation order will appear in the Local Land 
Charges Register and a penal development charge will 
appear in the Land Charges Register as a Land Charge 
Class A. The printed preliminary enquiries contain a 
very long enquiry as to orders, charges, notices, prohibitions 
which will or might affect the property, etc., and this 
usually receives a reply such as “ Too wide.’’ The writer 
has found, however, that if a short general question is added 
with strict reference to planning, the vendor’s solicitors 
invariably answer it. For what it is worth, it is set out in 
the summary below. 

If concerned with a country property it may be well to 
include in the form of preliminary enquiries a detailed question 
based on the appropriate provisions of the National Parks 
and Access to the Countryside Act, 1949. Although inquiries 
of the local authorities, on the lines indicated in the previous 
article, should produce the required information, it is thought 
that enquiries should also be made of the proposed vendor. 
Details of a suggested question 16 to cover the Parks Act 
also are given in the summary below. 


SUMMARY OF ADDITIONAL QUESTIONS SUGGESTED 


15. (h) Has the vendor any, and if so, what information 
regarding the register of applications for planning permission 
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maintained by the local planning authority under s. 14 (5) of 
the Town and Country Planning Act, 1947, so far as it affects 
the property ? 

(t) Does the vendor know of any, and if so, what agreements 
restricting the use or development of the land under s. 25 of 
the Town and Country Planning Act, 1947, or s. 34 of the 
Act of 1932, affecting the property ? 

(7) Is the vendor aware of any enforcement notices, waste 
land notices or the like which have been made affecting the 
property ? Please state definitely whether the vendor is 
aware of any proposal to make such an order. 

(k) Please confirm that the necessary claim under s. 60 of 
the Act has been made and its receipt acknowledged by the 
Central Land Board. 

(4) Is the vendor aware of any other order, notice or other 
matter made, done or omitted under any of the Town and 
Country Planning Acts affecting the land or any part thereof ? 

16. Under the National Parks and Access to the 
Countryside Act, 1949, 

(a) Please supply all available relevant information 
relating to any surveys made, objections lodged, or any 
other matters arising under Pt. IV of the Act, dealing with 


Costs 





MANy of the principles which govern costs in the High Court 
also govern costs in the county court, but, in addition, the 
latter are subject to special rules of their own and we propose 
to deal with some of these now. 

The statute giving authority for the constitution of the 
county courts is the County Courts Act, 1934, which replaced 
the County Courts Act, 1888, and incorporated other Acts 
unrepealed by the Act of 1888, and also Acts relating to 
county courts business made subsequent to the main Act. 

The rules of procedure in the county courts are provided 
by the County Courts Rules, 1936, and Ord. 47 of these rules 
is the particular authority for costs in county courts 
proceedings. Since 1936 the rules have been the subject of 
amendment from time to time, but the most revolutionary 
amendment is that which is made by the County Court 
(Amendment) Rules, 1950, which came into operation on 
Ist September, 1950. Not only are the rules in relation to 
costs amended in many important respects, but the scales 
also have been amended. Thus, under the original rules 
there were five separate and distinct sets of scales to be used 
according to the amount involved in the action. These have 
now given way to three scales only, namely, scales 1, 2 and 3. 
The order of the items, and consequently the numbering 
thereof, has been changed, but perhaps the feature which 
strikes one most forcibly is the fact that the necessity for 
adding the authorised 50 per cent. increase to the total of the 
bill of costs is now obviated, for the increase has been 
incorporated in the scale allowances for each item. 

It will be recalled that R.S.C., Ord. 65, r. 1, vests the court 
or judge with very wide authority in the matter of costs in 
the High Court, and Ord. 47, r. 1, of the County Court Rules 
is a counterpart of the High Court rule in that it provides 
that, subject to the provisions of any act or rule, the costs 
of proceedings in the county court shall be in the discretion 
of the court. We have already discussed the principles 


upon which the discretion of the court may be exercised in 
a former article dealing with Ord. 65, r. 1, supra, and we do 
not propose referring to this matter again, for the same 
principles will apply to the county court proceedings. It 
will be sufficient to say that, provided the court exercises 
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the ascertainment of footpaths, bridleways and certain 
other highways as therein mentioned. 

(b) Have any, and if so what, public path agreements 
been made, affecting the property, under s. 39 of the Act ? 

(c) Have any, and if so what, public path orders been 
made, affecting the property, under s. 40 of the Act ? 
Please state definitely if it is known whether there is any 
proposa] to make such an order. 

(d) Please supply all available relevant information 
relating to any surveys made, objections lodged, or any 
other matters arising under Pt. V of the Act, dealing with 
public access to open country. 

(e) Have any, and if so what, access agreements been 
made, affecting the property, under s. 64 of the Act ? 

(f) Have any, and if so what, access orders been mace, 
affecting the property, under s. 65 of the Act? Please 
state definitely if it is known whether there is any proposal 
to make such an order. 

(g) Please supply particulars of any other act, matter 
or thing made, done or omitted under the Act. 


G. D. W. C. 


COUNTY COURT —I 


the discretion vested in it judicially and with a due regard 
to the facts and circumstances of the particular case, then it 
is virtually unfettered in regard to the manner in which the 
costs may be awarded. 

Solicitors’ costs in the county court are, to a very great 
extent, regulated by the amount involved, and in pursuance 
of this principle three scales of costs are published as an 
appendix to the County Court Rules, namely, scales 1, 2 and 3. 
The lowest or least remunerative scale is scale 1, whilst the 
most remunerative is scale 3. 

The manner in which these scales are to operate is set out 
in r. 5 of Ord. 47, which indicates that in cases where a sum of 
money is involved then, if that sum of money exceeds {2 
but does not exceed £10, scale 1 will apply, if the sum exceeds 
£10 but does not exceed £20, then scale 2 will apply, whilst 
if the sum exceeds £20 then scale 3 will apply. 

This is, of course, very simple to follow, but a difficulty 
arises when one remembers that in many actions there are 
two sums involved, namely, the amount claimed by the 
plaintiff and the amount which he subsequently recovers. 
Which of these two amounts is the sum that is to regulate 
the scale of costs to be applied ? The answer to this problem 
is to be found in r. 6 of Ord. 47, which states that in an action 
for the recovery of a sum of money only the appropriate 
scale shall be determined by the amount recovered, so far 
as the plaintiff's costs are concerned, and by the amount 
claimed so far as the defendant’s costs are concerned. The 
rule goes on to add that in the case of a third party the scale 
of costs payable to him will be determined by the amount 
claimed against him, whilst the scale of costs payable by him 
will be determined by the amount recovered from him. 

It will be observed that this rule-of-thumb method of 
determining the proper scale of costs is applicable only where 
the action is for the recovery of a sum of money, but sub-r. 2 
of r. 6 indicates three cases where, although a sum of money 
may be involved, yet that sum will not determine the scale 
of costs applicable, for this sub-rule states that r. 6 shall not 
apply to actions under the equity jurisdiction of the court, 
or to Admiralty actions, or actions in which the title to 
hereditaments comes into question. In each of these cases, 
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therefore, we must look for guidance as to the scale applicable 
in some other direction than r. 6, although in each of these 
cases the action may be for the recovery of a sum of money only. 


Further, not all actions in the county court are for the 
recovery of a sum of money only. Thus, we may have an 
action by a landlord for possession and for arrears of rent. 
Since this is not an action for the recovery of a sum of money 
only, then r. 6 will not apply, so that the sum involved will 
not determine the scale of costs applicable. Again, certain 
interpleader proceedings will not involve the recovery of a 
sum of money, and again r. 6 will not apply. 

On the other hand, an action may be brought to recover 
property or goods, and in this case it cannot be said that the 
action is for the recovery of a sum of money only, with the 
result that r. 6 will again be inapplicable. Formerly r. 10 
of Ord. 47 specifically provided that in this case the scale of 
costs applicable would be that which would apply to a sum of 
money equal to the value of the goods or property which was 
the subject-matter of the action, plus the amount of the 
damages awarded. The determination of the value of the 
goods involved would, undoubtedly, give rise to a great deal 
of argument, but the rule went on to provide that in these 
cases the judge should determine the value of the property for 
the purpose of the rule. This rule has, however, now been 
revoked by the County Court (Amendment) Rules, 1950, with 
the result that one is left with the direction contained in 
r. 15 for the determination of the scale applicable. The 
effect of this rule is that, in any case for which special provision 
is not made for determining the scale of costs applicable, 
the judge may award costs on such scale as he thinks fit. 


Rule 15 will apply, therefore, in the case of actions where 
the subject-matter is something other than the recovery 
of a sum of money only, or in the case of Admiralty actions, 
equity actions and actions involving the title of hereditaments. 
In short, this is an extension of the discretion already vested in 
the judge, for not only may he determine under Ord. 47, r. 1, 
to and by whom the costs are to be paid but he may also 
determine the scale upon which those costs are to be paid 
by virtue of r. 15, supra. 

It will be recalled that the county court of the district 
in which a company’s registered office is situated may have 
jurisdiction over the winding up of a company, the paid-up 
share capital of which does not exceed £10,000, and in this 
case r. 192 of the Companies (Winding-Up) Rules, 1949, 
specifically provides that the costs of the proceedings shall 
be regulated by the lower scale of App. N to the Supreme 
Court Rules. The county court scales do not, therefore, 
apply at all in such a case, and they do not apply either to 
any other proceedings under the Companies Act, 1948, for 
r. 14 of Ord. 47 provides that in respect of such proceedings 
in the county court the scale of costs applicable shall be that 
which would apply to similar proceedings in the High Court. 

The discretion of the judge as regards costs in county court 
proceedings is further extended by what was r. 16 of Ord. 47, 
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but is now r. 17 (1), for this rule provides that in any action 
or matter the judge shall direct the registrar to allow or 
disallow on taxation any item in the scale costs. It will be 
remembered that in High Court proceedings the taxing master 
is the final arbiter with regard to the quantum of costs, and 
that the discretion vested in him by the Rules of the Supreme 
Court is not subject to interference by the court, provided 
he has not proceeded on a wrong principle or misdirected 
himself. In this respect, therefore, county court procedure 
differs from that of the High Court, for, on the authority of 
r. 17 (1), supra, the judge is enabled to encroach on what, 
in the High Court, would be the province of the taxing master. 

Rule 21 further extends the judge’s jurisdiction in the 
matter of costs, for under that rule, as amended, he may direct 
that the registrar shall not be bound by the scales in respect 
of certain items. This rule applies to cases where the costs 
fall under scales 2 or 3, and the items in respect of which the 
judge may direct that the registrar shall not be bound by the 
scale are those in relation to instructions to sue or defend, 
instructions for the preparation of documents, drawing 
particulars of claim, and other pleadings and documents, 
preparing for trial, attendances at the trial, and counsel’s 
fees on the hearing. 

Here again the principle differs from that which obtains 
in High Court practice, for there the taxing master, by virtue 
of R.S.C., Ord. 65, r. 27 (29), is authorised to allow such fees 
and expenses as he thinks are just and reasonable, and his 
decision on such a matter is not, as we have already noticed, 
subject to interference by any higher authority. In the 
county court, however, the registrar, who is the taxing 
master, is limited in his powers in the matter of costs by the 
scales, and it requires the authority of the judge to go beyond 
them. 

The same rule enables the judge to direct the allowance of 
more than one counsel in a case where the costs fall under 
scale 3. Inasmuch as it is the judge himself who finally 
decides under what scale the costs are to be allowed, it follows 
that he can in any case ensure the allowance of more than 
one counsel. 

Precisely what would be the position if the registrar decided 
that in his opinion the fee authorised by the scale was sufficient 
is a matter for conjecture. He might allow a trifling amount 
more than the maximum scale fee in order to comply with the 
judge’s order, and in that case it does not seem that the 
solicitor could do very much about it. It is true that he 
could apply for a review of taxation by the judge, but even 
in the county court if the registrar has complied ‘with the 
judge’s directions and has otherwise exercised the discretion 
vested in him judicially, then his decision on a matter of 
quantum cannot be upset. 

There we must leave the matter for the moment, but we 
will consider this and other points in greater detail in our 


next article. 
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SOCIETIES 


THE UNION Society OF LONDON, which meets in the Common 
Room, Gray’s Inn, at 8 p.m. (entrance by Holborn Gate), 
announces the following subjects for debate in October :— 

Wednesday, 11th October, ‘‘ That this House is disappointed 
with the results of female suffrage.”’ 

Wednesday, 18th October, ‘‘ That this House would welcome 
anti-Communist legislation in this country.” 


Wednesday, 25th October, joint debate with the Sylvan 
Debating Club, ‘‘ That this House deplores the Government's 
handling of the present situation in the Far East.’’ This motion 
will be proposed by Mr. J. Hamawi, Union Society, and will be 
opposed by Mr. A. G. Kidd, President, Sylvan Debating Club. 

On Wednesday, 1st November, there will be a joint debate 
with the Hardwicke Society; the motion will be ‘ That 
Wimbledon was lost on the playing fields of Roedean.” 
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COVENANTS ANNEXED TO LAND 


THE decision of Clauson, J. (as he then was), in Re Ballard’s 
Conveyance [1937] Ch. 473, has met with a good deal of 
adverse criticism ever since the day on which it was pronounced, 
In that case the applicants claimed that they were no longer 
bound by certain restrictive covenants affecting their land 
which their predecessor in title had entered into on the 
conveyance of the land to him by the predecessor in title 
of the respondents. The learned judge found, after examining 
the evidence, that the land for the benefit of which the 
covenants were taken was an estate of about 1,700 acres 
which had been owned, at the date of the conveyance to 
the applicants’ predecessor in title, by the respondents’ 
predecessor in title, and which was owned at the date of the 
application by the respondents. On this finding, the question 
which the learned judge then put to himself was this: Was 
the covenant one which, in the circumstances of the case, 
came within the category of a covenant the benefit of which 
is capable of running with the land for the benefit of which 
it was taken ? 

This question the learned judge answered in the negative, 
in the following words: ‘ A necessary qualification in order 
that the covenant may come within this category is that 
it concerns or touches the land with which it is to run (see 
per Farwell, J., in Rogers v. Hosegood |1900) 2 Ch. 388, 395). 
It appears to me quite obvious that while a breach of the 
stipulations might possibly affect a portion of that area 
in the vicinity of the applicants’ land, far the largest part of 
this area could not possibly be affected by any breach of any 
of the stipulations.’’ The question was then considered 
whether it was possible to sever the covenant and treat it 
as annexed to such part of the land as was touched by or 
concerned with the land, but this possibility was dismissed 
as unsupported by authority, and Rogers v. Hosegood, supra, 
upon which reliance was placed by the respondents, was 
distinguished on the ground that in that case the benefit 
of the covenant had been annexed to all or any of the lands 
it was desired to protect. 

The result of this decision is that if the benefit of a 
covenant affecting land is annexed to land of which part 
only is found, in fact, to be capable of being affected by any 
breach of the covenant, it cannot be enforced in any 
circumstances, except as a personal covenant by the original 
covenantee. In consequence it has since 1937 become 
the practice (the efficacy of which has been supported by 
certain remarks made by the Court of Appeal in Zetland v. 
Driver {1939} Ch. 1) to annex the benefit of covenants affecting 
land by providing in the instrument which creates them 
that they are taken, not for the benefit of the vendor’s land 
at X simply, but for the benefit of that land and every part 
thereof (for a precedent on these lines, see, e.g., Prideaux’s 
Precedents in Conveyancing, 24th ed., vol. I, p. 703). 

The decision in Re Ballard's Conveyance is discussed at 
length in Elphinstone’s Covenants affecting Land, at p. 60 
et seg., where the learned author points out that the decision 
is in apparent conflict with Northbourne v. Johnston & Son 
[1922] 2 Ch. 309. In that case one of the defences to an 
action for breach of a covenant affecting land was that the 
land retained by the plaintiff was not capable of being 


damaged by breach of the covenant in question. Sargant, J., 
observed that if this defence was right it would be necessary 
for every person suing in the covenant to show as a condition 
precedent to enforcement of the covenant, first, that the 
covenant was intended for the benefit of the land retained, 
and, secondly, that it was in fact for the benefit of that land 
at the time of action brought; and that it was impossible, 
in the case of a building estate of any size, to define precisely 
those portions of it which the owner was seeking to protect 
or benefit by the restrictive covenants imposed on any 
particular plot. There is force in this criticism, but the 
remarks of Sargant, J., in the earlier case seem to have been 
based to a large extent on the difficulties, in the hypothetical 
circumstances referred to, of framing the annexation of a 
covenant in such a way as to make the benefit of it run 
with the land, and, as has been seen, this difficulty has now 
been got over by the use of appropriate words on the occasion 
of the creation of the covenant. To what extent any criticism 
of Re Ballard’s Conveyance founded on a comparison of 
that decision with the decision in Northbourne v. Johnston is 
still valid is, therefore, perhaps a matter of some doubt. 

Recently, however, I have heard of another reason for 
doubting the authority of Re Ballard’s Conveyance—that it 
is at variance with the decision of the Court of Appeal in 
South Eastern Railway v. Associated Portland Cement 
Manufacturers (1900), Lid. {1910} 1 Ch. 12. This famous 
case is usually cited in quite a different connection, on the 
rule against perpetuities as affecting options to purchase 
(as to which see now Hutton v. Watling [1948] Ch. 398), 
but it is also relevant in the present context, as a short 
statement of the material facts and the decision thereon will 
show. C sold certain land to the plaintiff company for the 
purpose of their railway and, in pursuance of the agreement 
for sale, by the conveyance reserved to himself, his heirs 
and assigns, the right to construct a tunnel under the proposed 
railway where it was intended to pass through or over the 
land sold. By a lease made between the successor in title 
of C and the defendants a portion of the lands on each side 
of the railway ‘was demised to the predecessors of the 
defendants, and it was thereby agreed that during the 
continuance of the demise the rights of C under his agreement 
with the plaintiff company, as regards the building of the 
tunnel, should become vested in the defendants. It was 
held by the Court of Appeal that the benefit of that agreement 
had been effectually assigned to the defendants, despite 
the fact that they were the lessees of part only of the lands 
for the benefit of which the agreement had originally been 
entered into, and that they were entitled to enforce the 
agreement to build a tunnel against the plaintiff company, 
the original covenantors. There is no suggestion in the 
judgments that the benefit of the agreement had not been 
effectually annexed because it had not been taken for the 
benefit of the land originally retained by C and every part 
thereof, and it must therefore be taken as implicit in the 
decision that the annexation of the agreement for the benefit 
of C’s retained land had been effectual. On any other footing 
the defendants would have been bound to fail. 

“ABC” 





Mr. R. C. LINDSAY 


Mr. Roilo Christison Lindsay, solicitor, of Liverpool, died on 
25th September, aged sixty-one. 


He was admitted in 1912. 


Mr. P. J. PEACOCK 


Mr. Percy James Peacock, solicitor, of Hendon, died on 
24th September, aged seventy-two. He was admitted in 1900. 








| he! 





m 


e 





October 7, 1950 THE 


Landlord and Tenant Notebook 





SOLICITORS’ 


JOURNAL Vol. 94) 637 


EVADING CONTROL 


FroM time to time attempts have been made to let dwelling- 
houses to which the Rent and Mortgage Interest Restrictions 
Acts, 1920 to 1939, prima facie apply, on terms which exclude 
the operation of those statutes, either 7m foto or as regards 
rent restriction itself only. Methods have varied. 

What might be called the two-document device has 
frequently been resorted to. An early example of this was 
afforded by Rush v. Matthews [1926] 1 K.B. 492 (C.A.). 
The plaintiff in that case wanted to let a flat, the permitted 
rent of which was 13s. 6d. a week, at {1 5s. a week. At that 
time a premium could lawfully be demanded and recovered 
when a lease was granted for a term of fourteen years or more. 
As a result of negotiations (in which the position was very 
candidly explained to him) the defendant executed, on the 
same day (i) a lease for fourteen years, reserving a “‘yearly 
rent of £35 2s. by fifty-two equal payments of 13s. 6d. on 
the Monday of every week,” one clause entitling him to 
determine the lease by one week’s notice in writing, and 
(ii) an agreement by which, in consideration of the grant of 
that lease, he undertook to pay the sum of 11s. 6d. weekly 
by way of premium. Two books, a rent book and a 
“premium ”’ book, were brought into use. The action was 
for the amount of the seventh week’s premium, which the 
defendant had refused to pay. The county court judge 
found in favour of the plaintiff, largely because of the different 
characters borne by the two payments: rent is a specialty 
debt, can be recovered by distress, is suspended during 
eviction, and so on. In the Divisional Court, which allowed 
the defendant’s appeal, Salter, J., went as far as to say that 
if there had been an agreement for fourteen -years certain 
and a lump sum had been agreed upon as a premium with a 
provision for payment by instalments, then ‘‘ there might 
have been more to be said.”” But Sankey, J., was of opinion 
that it was the court’s duty to consider the whole effect of the 
transaction and to read the two documents together, and 
that the result was that the whole sum of {1 5s. was rent ; 
and this was the view taken by the Court of Appeal, where 
Bankes, L.J., while complimenting the plaintiff for his 
frankness, described the second document as a mere sham 
which could and should be disregarded. 

The first world war and the inter-war years do not appear 
to have produced any further attempts of any importance, 
but the year 1944 was a particularly fruitful one as regards 
this kind of dispute. 

Conqueror Property Trust, Ltd. v. Barnes Corporation {1944} 
K.B. 96, was perhaps unique. It may be remembered that 
during the second world war aerial bombardment of the 
metropolis and other centres was somewhat spasmodic, 
there being long periods of attacks practically every night 
and long periods when there was no such activity at all. 
This, of course, had considerable effect on the amount of 
rent which might be obtained for a dwelling. The appellants 
had, in 1940, let a flat, hitherto unoccupied, at a rent of {78 
a year; and when the tenant (who had occupied it) left 
next year, let it to someone else at {96 a year. This tenant 
demanded a statement as to the standard rent, under the 
Increase of Rent, etc., Restrictions Act, 1920, s. 11; the 
statement furnished on behalf of the appellants gave £250 
a year as the figure. The local authority then prosecuted 
them for supplying a statement false in a material particular. 
They produced an agreement under seal granting a lease to 
an associated company in December, 1939, with a reddendum 


reserving £250 a year, habendum one month. It was found 
that the lessees had never intended to occupy and never had 
occupied the flat, that they had gained nothing by the 
transaction, and that the object had been to establish a 
standard rent. The local Bench convicted the grantors and 
the conviction was upheld by quarter sessions and Divisional 
Court, where Macnaghten, J., said that the letting referred 
to in the Rent Restrictions Acts obviously meant a real 
letting by a landlord who intended to let and a tenant who 
really intended to take ; that a document might be executed 
with no intention that it be acted on, but merely for purposes 
of show ; and that the conclusion that this agreement was a 
sham and a pretence was justified. 

There could be no question of the reality of the letting in 
White v. Richmond Court, Ltd. [1944] K.B. 576 (C.A.), another 
dispute about the amount of the standard rent, for the tenant 
in that case had first executed a lease reserving a rent of 
£200 per year and then obtained a letter, executed under seal 
by the landlords, stating that in consideration of the flat 
being taken in its present undecorated condition the rent 
was to be reduced by £50 per annum during the continuation 
of the lease. The tenancy was for one year and then from 
year to year, so presumably the tenant took out his summons 
to determine the standard rent with a view to seeing what 
would happen if notice to quit were given. The report says 
little about the terms of the lease, and it might be useful 
to know whether that instrument obliged the landlords to 
decorate. But at all events it was ‘‘ completely self- 
contained,” and it was held that that was all that the court 
could look at. It was, of course, not suggested that the letter 
was a nullity; and it is quite possible that a tribunal 
determining reasonable rent under the Landlord and Tenant 
(Rent Control) Act, 1949, might be interested in such a 
document. 

In the same year we had Maclay v. Dixon {1944} 1 All E.R. 
22 (C.A.). In this case the owner of a house was willing 
to let it to a man in need of it, but did not want the Acts 
to apply ; the prospective tenant owned 6ome furniture, and 
as a result of negotiations sold it to the landlerd, who then 
let the house to him together with the self-same furniture. 
While the intention was to evade control, it was held that the 
effect was what had been intended; two people could sit 
down and negotiate a contract to which the legislation should 
not apply ; what mattered was whether the furniture transac- 
tion was real, and the intention to evade was irrelevant 
unless there were other materials on which it could be found 
that the whole thing was a sham. 

Such “‘ other materials ’’ were found to be available in the 
recent case of Furnival Properties, Ltd. v. Edwards (1950), 
94 Sor. J. 578 (C.A.), in which the plaintiff landlords 
presumably placed some reliance on Maclay v. Dixon and 
sought to distinguish Conqueror Property Trust, Ltd. v. 
Barnes Corporation. There were again two documents made 
on the same day ; by the one the plaintiffs let a flat together 
with furniture to the defendant, by the other they hired that 
furniture (which was actually the defendant’s property) 
from his wife. When the question arose whether the 
defendant was entitled to the security of tenure conferred 
by the Rent and Mortgage Interest Restrictions Acts, 1920 
to 1939, he set up that the flat had been really let to him 
without furniture because the furniture was his. The findings 
made by the county court judge were that the plaintiffs 
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had not believed that the furniture belonged to the wife of the 
tenant, had not relied upon any representation that it was 
hers, and were concerned (as Jenkins, L.J., paraphrased the 
finding) only to get some paper title to it. The Court of 
Appeal agreed with the conclusion that the transaction was 
colourable and not bona fide ; it was conceded that a design 
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to exclude the Acts would not in itself bring about such a 
result, but the important feature of the case was that the 
landlord had not really and truly provided the furniture. 

It is clear that those concerned with such matters should 
concentrate on the question of reality of intention, the burden 
being, of course, on the party seeking to impugn genuineness, 

R. B. 


THE LAW SOCIETY : ANNUAL CONFERENCE, 1950 


OPENING SESSION 

The Opening Session of the Annual Conference of members 
of The Law Society was held at the Pavilion Theatre, Torquay, 
on 26th September. The President, Mr. L.S. Ho_mes, LL.M., J.P., 
was in the chair. 

Opening the proceedings, the Mayor or Torguay (Ald. T. F. 
Adams, J.P.) offered a cordial welcome to the Society and its 
members. He trusted that their sojourn in Torquay would be a 
happy one, that many friends would be made, and that their 
deliberations and consultations would prove fruitful. 

Mr. S. W. CLEAVE, as President of the Devon & Exeter Law 
Society, extended a very warm welcome on their behalf, and 
paid tribute to the very hospitable manner in which the Mayor 
and Corporation of Torquay had welcomed the Conference. 

The PRESIDENT expressed the thanks of the Conference for the 
kind words of welcome which they had just heard. They had 
been accustomed to receive the help of the local authority and 
the local law society wherever they had held the Annual 
Conference, but never had they received their co-operation in 
greater measure than in Torquay. 

Before turning to the business of the Conference, the PRESIDENT 
continued: ‘‘ Now, ladies and gentlemen, before I begin my 
address to you on certain aspects of the work of the Society, I 
want to tell you that The Law Society is honoured by having as 
our guests throughout this Conference Mr. and Mrs. George 
Coldstream. Mr. Coldstream is Assistant Permanent Secretary 
to the Lord Chancellor and Deputy Clerk of the Crown. Last 
year we had the pleasure of having Sir Albert Napier (the 
Permanent Secretary to the Lord Chancellor) and Lady Napier 
with us, and it is a great privilege to us that Mr. Coldstream 
should have been able to find the time to come here amongst 
us as the very great friend of the Society which he has always 
been, and we hope very much that he and Mrs. Coldstream will 
enjoy our Conference at Torquay as much as we enjoy the 
opportunity of meeting them and having them here with us.”’ 

Drawing attention to the fact that the programme for the 
Conference was entitled for the first time ‘‘ Annual Conference 
of The Law Society,” instead of “‘ Provincial Meeting,’ the 
President said that the change in the title was made because 
the description ‘‘ Provincial Meeting ”’ might have misled some 
members, particularly London ones, into believing that they 
were only meetings of members of The Law Society practising 
in the different parts of the provinces where these meetings were 
held. He announced that it had been decided, subject to 
confirmation by the Council, that next year the Conference 
would be held at Harrogate. It was hoped that members of the 
Society in increasing numbers would make a point of attending 
these conferences, and in this connection the President expressed 
disappointment that they had not succeeded in securing a larger 
attendance at this, the third post-war meeting. 

“It is a grief to us who belong to a peace-loving and law- 
abiding nation,’”’ the President continued, “‘ that we are meeting 
under the shadow of military operations in the Far East, and 
the ever-threatening possibility of an extension of the aggression 
and lawlessness which gave rise to them. The extension of the 
period of compulsory military service which has already been 
announced is bound to affect those young men who are intending 
to enter our profession and to delay the time when they will 
become fully qualified and useful members of the profession, 
The unceitainty of those who are in the reserve and liable to 
recall is very unsettling and makes it difficult for the young man 
to map out his future as he would like to do. The Council are 
very much alive to the fact that any general mobilisation of the 
Armed Forces would result in little short of chaos, so far as 
solicitors and articled clerks are concerned, and they have 
therefore set up a Special Committee to investigate the whole 
position and deal with it.”’ 


REMUNERATION IN NON-CONTENTIOUS MATTERS 
Turning to the question of solicitors’ remuneration, the 
President said that the Council had never relaxed their efforts 


to obtain an amelioration of the position, and they were not to 
be blamed because they had not yet achieved their objects, 
It had to be borne in mind that as a profession they were controlled 
by statutes, rules and regulations, and it was never easy, and 
sometimes next to impossible, to persuade the powers that be to 
give them all that they asked for. 

“T need hardly remind you,’’ he went on, “‘ that we submitted 
a memorandum to the Lord Chancellor as long ago as April, 
1948 ; that the Lord Chancellor expressed the view to members 
of a deputation who saw him in July of that year that the 
proposals seemed reasonable in principle; and had it not been 
for Government White Papers and ‘ wage freezes,’ the recom- 
mendations made in the memorandum might have come into 
force long ago. The Government, as you will be aware, took 
the view that the White Paper policy was contrary to the accept- 
ance of our proposals. As a result, we have for a considerable 
time been unable to carry the matter any further with the 
Lord Chancellor, although we have continued to maintain our 
submission that the White Paper was directed to increases in 
wages and salaries whereas the Council’s claim is for higher 
gross receipts so as to enable the profession to meet vastly 
increased, but essential, expenditure on staff salaries and other 
running costs of business. 

“The wage freeze, to which there have always been some 
exceptions, seems now to have been somewhat relaxed. In 
particular, the Government themselves have announced their 
intention of bringing into effect the increased salaries for civil 
servants in the higher grades which were recommended by the 
Departmental Committee on Higher Civil Service Remuneration 
under the chairmanship of Lord Chorley. We have therefore 
returned to the charge, and our first step was again to approach 
the Master of the Rolls, whom we had previously seen in July, 
and we sent to him early this month a memorandum with the 
object of clearing up two points which are still outstanding on the 
original memorandum presented in April, 1948. By ‘ out- 
standing,’ I mean that they are points which the Lord Chancellor 
thought should receive further consideration and be the subject 
of discussion with the Master of the Rolls. They concern the 
proposed new Sched. II and registered land conveyancing charges. 
The Master of the Rolls has promised to see us again to discuss 
these two points, which we expect to do next week, and I hope 
that the way will’then be clear for an immediate further approach 
to the Lord Chancellor.” 

With regard to costs on compulsory acquisition of property 
by Government departments, nationalised industries, local 
authorities and other similar bodies, the President referred to an 
article in the June issue of the Society’s Gazette which pointed 
out that where such a body exercised or threatened to exercise 
such powers, it would be no more than elementary justice for the 
landowner to be reimbursed in respect of his solicitors’ charges. 
It was further pointed out that where title had to be deduced 
in the ordinary way, there was no logical reason why a vendor's 
solicitors’ charges should be any different from what they would 
have been if the sale had been a voluntary one to a private 
individual. This, said the President, was far from being the 
present position, and he announced that a memorandum had been 
sent by the Council to the Attorney-General in June, and that 
he had agreed to receive a deputation in the near future to 
discuss the position. 

After a brief reference to the recently announced increases in 
solicitors’ charges when acting for building societies, which become 
effective at the beginning of next year, the President revealed 
that in the discussion which took place with the Building Societies 
Association it was originally suggested by the association that, 
if there were to be two different scales, they should depend 
on whether or not the same solicitor acted for the mortgagor 
and for the building society. It had been eventually agreed, 
however, that such a provision might lead to the unfair attraction 
of business, and as a result the line of demarcation had been 
made dependent on whether there were simultaneous transactions 
of purchase and mortgage. 
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MINIMUM CONVEYANCING CHARGES 


In a short allusion to the subject of minimum conveyancing 
charges the President said that quite a few provincial societies, 
as well as individual members, had availed themselves of the 
opportunity afforded to express views on the proposals to amend 
the Solicitors’ Practice Rules, which were set out in the July issue 
of the Society’s Gazette, and that these views would be fully 
considered by the Council before deciding whether to proceed. 
One firm of solicitors had indeed gone so far as to obtain junior 
counsel’s opinion to the effect that the proposals might well be 
ultra vires. 

Town AND CouNTRY PLANNING Act, 1947 

The President recalled that at last year’s Conference at 
Blackpool many members strongly criticised the working of the 
Town and Country Planning Act, 1947, and his predecessor 
promised that the Council would consider whether to set up a 
Special Committee to examine the whole question. <A Special 
Committee had in fact been set up and the profession were invited 
to submit constructive suggestions. The Council had also 
asked representatives of the Royal Institution of Chartered 
Surveyors to hold joint meetings with them to discuss matters 
of common interest arising under the Act, and several such 
meetings had taken place. He announced that in September 
the Council had submitted a memorandum to the Lord Chancellor, 
the Minister of Town and Country Planning and the Central 
Land Board, containing suggestions for improvement of the 
administiation of the Act and for minor amendments both to 
the Act itself and to the regulations made thereunder. It 
might well be, he continued, that the Council would in due 
course submit a further memorandum, and in presenting the 
present memorandum they had stated that it was prepared on 
the assumption that the Government do not at present 
contemplate radical alteration of the main features of the existing 
legislation, and that it was submitted without prejudice to any 
other proposals which the Council might subsequently make. A 
copy of the memorandum, he added, could be obtained on 
application to the Secretary. 

“Amongst the recommendations made are that there should 
be wider exemptions from the requirements of planning permis- 
sion and of development charge; that where Government 
departments or local authorities are consulted by a planning 
authority in connection with a planning application, the applicant 
should be informed of this consultation when he is notified of the 
result of his application, and should be entitled to particulars 
of the representations made by those other authorities ; that a 
planning authority should be required on application to say 
whether a specified existing use is a valid one under the planning 
legislation, and that district valuers should give developers the 
fullest details of the methods whereby they have arrived at their 
valuation, including the bases of valuation and the figures taken 
for ‘ consent value ’ and ‘ refusal value.’ The Council have also 
suggested various modifications of the planning appeal procedure 
so as to bring it more into line with the requirements of natural 
justice, and they have expressed the view that a general reduction 
of the 100 per cent. development charge in the case of undeveloped 
land would provide some easement of the present hampering 
effect which the charge has both upon development and upon 
sales of land for the purpose of development. They have stated, 
however, that such a general reduction would not furnish a 
complete remedy and that the suggestion made in a memorandum 
published a few months ago by the Royal Institution of Chartered 
Surveyors for deferment of payments under Pt. VI of the Act 
might well be preferable as a long term solution.”’ 

RETIREMENT BENEFITS 

Turning to the question of retirement benefits the President 
reminded membeis that this matter had been placed in the 
forefront of Sir Nevil Smart’s address delivered to the Annual 
General Meeting in July. ‘They all deeply regretted that at the 
very last moment Sir Nevil and Lady Smart had been prevented 
from attending the Conference by a further severe attack which 
Sir Nevil had suffered. Sir Nevil had said at the General Meeting 
that from the point of view of the profession, by far the most 
important item in the Annual Report for 1950 was, he believed, 
the reference made to the setting up by the Chancellor of the 
Exchequer of a Committee under the chairmanship of Mr. J. 
Millard Tucker, K.C., to enquire into the subject of retirement 
benefits and kindred matters. After stating that the appointment 
of the Committee was the outcome of the memorandum sent 
by The Law Society and the Institute of Chartered Accountants 
to the Chancellor of the Exchequer, he had said that the Special 
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Committee on Retirement Benefits had resumed its work with 
a view to settling the evidence to be tendered by the Society to 
the Departmental Committee. He (the President) need hardly 
stress that this was a most important matter to all in private 
practice, and if anyone had any suggestions as to how a scheme 
could best be operated, it was hoped that he would let the 
Secretary have them as soon as possible. What was required 
was some scheme whereby the self-employed professional man 
might be able to set aside part of his earnings in such a way as 
to secure, say, a deferred annuity while obtaining an income tax 
benefit comparable with the benefit conferred on employees under 
approved pension schemes. 

The Council were apprehensive about the prospects of recruit 
ment to the staffs of solicitors’ offices, and particularly to the 
non-qualified office staff. They wanted to find out the reasons 
for the present difficulties in recruiting staff and had set up a 
Committee to this end. Members holding strong views on this 
subject were invited to let the Secretary know. He himsclf 
thought that the raising of the school-leaving age and the 
continuation of compulsory military service had something to 
do with the problem. The old days when it was possible to 
obtain a promising boy straight from school and train him steadily 
on to become a useful managing clerk had gone. 

““ Now, if you can obtain an office boy at all, he has to leave you 
after two or three years, when he is just beginning to know the 
ropes, to perform his military service. When that is over, his 
outlook on life has completely changed, and he is not prepared to 
come back and become an office boy again, nor is he qualified to 
be given a post of much more responsibility in a solicitor’s office. 
This subject is also closely wrapped up with that of obtaining 
an increase in our charges, which might enable us to offer wages 
which would compare better with those which can be obtained 
elsewhere.” ni ; 

THE SOcIETY’s CONSTITUTION 

Since the meeting at Blackpool last year, the Society's 
Constitution Committee (i.e., the Committee appointed by 
members of the Society in General Meeting, and not the 
Committee of the Council) had issued its first report, upon which 
a poll of all members had been taken. The vote in favour of the 
Committee’s recommendations was overwhelmingly high. 

One of the most important aspects of the Society’s Constitution 
which would be considered by the Society’s Constitution 
Committee was the relationship between The Law Society and 
the Provincial Law Societies. Some of the Provincial Law 
Societies had been in existence for a very long time, and they 
played a most valuable part in the organisation of the profession. 
The Council were in consultation with them continuously, and 
in that way the views of practitioners throughout the country 
were readily available. There were, however, certain difficultics 
because in a number of districts the areas of adjacent law societies 
overlapped, and in some cases every member of a Provincial 
Law Society was also eligible for membershyp of another society 
or societies. There were also a few parts of the country which 
were not within the area of any society, and this meant that the 
solicitors practising within those parts were not able to express 
their collective views at all. 

““T cannot myself doubt,” said the President, ‘‘that it is 
desirable that the whole of the provinces should be covered by 
Provincial Law Societies and that the areas of Provincial Law 
Societies should be adjusted by agreement between them so 
as to remove the overlap. 

“‘ There remains the difficult problem of London. The Council 
have already held a meeting of London members of the Society 
with a view to ascertaining whether there was or was not a real 
demand for the creation of a London Law Society or district 
law societies in London. That meeting was very sparsely 
attended, and the Council have accordingly decided to call a 
second meeting, which will be held next month, when the same 
question will come under discussion. 

“It has always been the policy of the Council not to take 
any active step in the formation of a local society, because they 
have felt that such a society does best when it grows out of the 
demands of the local practitioners. It is possible that this 
particular question will be discussed at Mr. Ogle’s Committee 
to-morrow afternoon, and in any case we hope to hear at the 
meeting which is to be held in October whether or not the London 
practitioners as a whole are interested in the creation of a local 
society or societies in London.” 


INTERNATIONAL CONFERENCE OF THE LEGAL PROFESSION 


The Third International Conference of the Legal Profession, 
under the auspices of the International Bar Association, had 
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been held in London in July of this year, when The Law Society 
and the Gencral Council of the Bar, both of whom were members 
of the Association, acted as hosts. The whole organisation 
of that Conference had been undertaken by The Law Society, 
and as nearly 500 lawyers from most parts of the world assembled 
for the Conference, he could fairly say that it was, so far as 
The Law Society was concerned, a great success. Many subjects 
of great interest to all lawyers were discussed, and the Conference 
had provided an opportunity for meeting fellow-practitioners 
from overseas. In particular, it was pleasant to be able to 
grect many lawyers from the British Commonwea!th and Empire. 

“IT personally feel confident,” the President added, “ that 
not only such meetings themselves but also the Socicty’s member- 
ship of the International Bar Association can only result in good. 
It is certain that the Conference created a fund of international 
goodwill and fellowship, and the prestige of The Law Society 
has been advanced all over the world. I have myself received a 
number of letters of thanks and congratulations from overseas, 
and a large number more has been received in the office.” 


LECTURES ON CHANGES IN THE LAW 

The President recalled that last year, as in 1948, the Council 
arranged in the autumn a series of six lectures on changes in the 
law during the past year, and said that a similar course had been 
arranged for the coming winter. In addition to the refresher 
courses, it was also proposed that there should be six further 
lectures in the spring. ‘Transcripts of all the lectures would be 
available in pamphlet form. 

LeGaL AID 

“T have left to the last the subject of legal aid. Next Monday 
we as a profession embark upon a new venture—the Legal Aid 
Scheme. It has taken us some years to assemble our forces 
and their equipment, and even yet we cannot claim that all is 
ready ‘ to the last gaiter button,’ but what expedition ever is ? 
I can assure you that we have good men—and women—on our 
areca committees, on our local committees and on our staff, and 
they are eager for action. 

“Our feelings on this occasion are a mixture of pride and 
determination ; pride, because it is a great honour that we are 
the first profession to be entrusted with the administration of a 
national scheme for making its services more readily available 
to those of small or moderate means ; determination, because we 
know that we are undertaking a great responsibility, and that in 
a new venture of this kind it is inevitable that in the early stages 
not everything will proceed as smoothly as could be wished. 
We shall not spare anything in our power to make the scheme a 
success, and in this respect we shall draw on the experience which 
The Law Society has acquired during the past twenty-five years 
in administering the Poor Persons Procedure and, since 1942, 
in maintaining its Services Divorce Department. 

“The main features of the new arrangements are known to you 
all from the explanatory memorandum which accompanied my 
letter of the 18th August inviting practising solicitors to join 
panels. Ido not propose at this time to speak of the arrangements 
in any detail, as there will be full opportunity for discussing them 
at the Committee session on legal aid this afternoon. All that I 
wish to add now on this subject is that over 6,000 solicitors 
have so far joined the panels—a very high proportion indeed 
of those solicitors who undertake litigation work—and that the 
way in which the Lord Chancellor and the staff of his Department 
and the Bar Council have collaborated with us fills me with very 
high hopes for the success of our combined operation. 

‘We are on the threshold of a new era. Our experiment is 
being watched with great interest and perhaps some envy in 
many other countries, whose representatives at the International 
Bar Association Conference made many enquiries about it. 
We are the pioneers. May 1 ask every one of you to do your 
utmost to carry this scheme to perfection, for the eyes of lawyers 
and social reformers throughout the world will be upon us, and 
it is your society, The Law Society, whose responsibility it is to 
run this scheme, and therefore whose reputation and prestige 
are at stake. 

“T cannot let this occasion pass without putting on record 
just once again the deep debt of gratitude which is owed to all 
those loyal members of the profession who for the past twenty-five 
years, without fee or reward, and often at great inconvenience 
and expense to themselves, have acted as members of poor persons 
committees and as conducting solicitors, and have made it possible 
for thousands of poor persons to obtain justice which they could 
not otherwise have done. The Legal Aid Scheme brings their 


work to an end, but the memory of it will long be retained. 


SOLICITORS’ 


JOURNAL October 7, 1950 


“We are members of a great profession, of which I am very 
proud to be the titular head for a year, and we are only just 
beginning to come into our own. A century ago Charles Dickens, 
no doubt with the best intentions in the world, was writing his 
novels, in some of which he painted the legal profession in the 
blackest possible colours. He sowed a seed which spread with the 
ever-growing circulation of his books, until at one time we became 
figures of popular contempt and ridicule. It has been our 
constant endeavour to change that picture by painting in some 
of the real truth, and showing the profession as a body of men 
and women, not avaricious, unprincipled and self-seeking, but 
offering a life of service and help to their fellow-beings in their 
times of trouble. I think we have largely succeeded in painting 
out the old picture, and we owe a large measure of that success 
to the excellent organisation we have gathered around us at 
Chancery Lane, headed by our popular Secretary and ably backed 
up by his capable assistants. It now only remains for each 
individual one of us to see that nothing is done to forfeit the 
confidence and respect which I believe is now ours.” 

[The President having thrown open the meeting for discussion, 
the members of the Council were, on the suggestion of a member, 
introduced individually to the meeting. | 

Mr. F. M. I. Warts (Newton Abbot) said that the date of this 
Conference happened to coincide with quarter day; and he 
thought an increased attendance might result if the quarter day 
could be avoided. 

Mr. D. L. Bateson replied that last year at Blackpool the 
Committee that dealt with this subject met, and very few members 
came to talk to them. Those few people convinced them, not 
very emphatically, that they had better stick to this time of 
year. It was necessary to fit it in after the schools had gone 
back and before the Long Vacation came to an end, and naturally 
they could not please everybody. 

Mr. Ic. I. MorGan (Shropshire) urged the selection of a seaside 
place fo1 next year’s conference. 

Turning to the question of staff, Mr. Morgan said that, at 
any rate in the country, they found it practically impossible to 
get junior male staff to start with. He suggested that the 
point turned on status and education. If junior staff had the 
opportunity of being trained by postal tuition, it would raise 
their status. It would, in consequence, raise their pay, and it 
would make it more attractive for young men to come into the 
profession. He asked that the appropriate Committee of the 
Council should consider the question very carefully. 

Mr. G. B. Pakker (Scarborough) made a plea for next year’s 
Conference to be held at Scarborough. 

Mr. Bateson said in reply that it might very well be that the 
Council would decide to go next yea1 to Harrogate, but that did 
not mean that they would not go to Scarborough ; it might very 
well be that they would go to Scarborough the next time they 
went north. 

Mr. G. E. HuGwHes (Bath) said that he had read with feelings 
of considerable astonishment, indeed almost stupefaction, the 
record of the attendances of the President and members of the 
Council at Council and Committee meetings. He felt it proper 
to voice their appreciation of the immense amount of work which 
the gentlemen on the other side of the table were doing. (Hear, 
hear.) As far as he could judge, during last year, according to 
the 1950 Report, the President and members of the Council had 
attended no less than 1,775 Committee meetings, in addition 
to which they attended 801 Council meetings, that is to say, a 
total record of 2,576 meetings. It was truly prodigious, and 
he could not but recall that were they members of local authorities 
they would now draw 10s. a session. Those figures were evidence 
of the immense debt owed to the President and to his fellow 
members of the Council. With reference to Sir Nevil Smart, he 
added that it was a great tribute to him, notwithstanding his 
ill-health, that last year he succeeded in attending 124 Committee 
mectings and Council meetings. They were all much indebted 
to him. 

Mr. J. H. S. Appison (Birmingham) referred to the evidence 
to be given by The Law Society before the Millard Tucker 
Committee on retirement benefits. He suggested that while the 
much more important question was the allowance for income tax 
on premiums paid to provide for their old age, nevertheless 
there was another point that was important to solicitors. When 
a comparatively young solicitor was taken into partnership, 
he was faced with the possibility of having to find quite a large 
sum of money in the event of the death of one of his senior 
partners. A prudent man would insure the life of that partner. 
It was a very proper thing to do, but as the law stood to-day he 
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did not even get the trifling allowance for income tax that was 
allowed on ordinary policies ; he got nothing. 

Sir Epwin HERBERT confirmed that the Society would give 
evidence before the Millard Tucker Committee. There were, 
he said, three interlinked problems which faced the young solicitor 
to-day. The first, after he had somehow or other provided for 
the living and education of his family, was that he had to provide 
for his own old age and his retirement; that he could not do 
out of net income to-day. Secondly, he had to provide for 
commitments with regard to the capital which he ought to have, 
which one hoped would be a growing commitment as the business 
grew. That he could not do out of net income to-day. Thirdly, 
he might have to provide for commitments with regard to his 
senior partners’ goodwill. That he could not do out of net 
income to-day, and they had to face it that the system under 
which private practice had been carried on in the past was 
breaking down under the weight of taxation to-day. All those 
three problems were linked together. They were all ways in 
which solicitors were able to provide for their own retirement. 
All three problems would be most strenuously dealt with in 
evidence before the Millard Tucker Committee. 

Mr. J. L. BEAumont (Coggeshall, Essex) drew attention to the 
fact that lords or stewards of manors had only until the 
Ist Novembe1, 1950, to claim compensation money for extinguish- 
ment of manorial incidents and stewards’ fees. Compensation 
agreements would have to be negotiated, or compulsory notices 
to the Ministry would have to be given, before that date. Quite 
a lot of people thought that was still a long time ahead and had 
probably done nothing about it. He added that after the 
Ist November the manors were not all finished; there were 
some things left ; for instance, the Postmaster-General paid 
ls. 6d. for telephone poles and 1s. 6d. for other tolls. Councils 
asked for wayleaves for putting in drains. Stewards had still to 
watch things and get rents for grazing or, if it was a golf club, 
people came and took turf they were not entitled to without 
permission. There were quite a lot of things to be done, and the 
most important concerned the person who had possession of the 
court rolls, because the Lord Chancellor or the Master of the 
Rolls would give him trouble if they were not kept in proper 
custody. Preferably they should be handed in to the archivist 
of the county in which the manor was situated so that they were 
accessible to the members of the public without fee. 

Mr. R. MARSHALL said that the meeting was indebted to 
Mr. Beaumont for drawing the attention of the meeting and the 
profession to this matter which, while it affected comparatively 
few, was of the greatest importance to those few. 

The PRESIDENT thereupon closed the meeting. 

ApDDREsSS BY Mk, JUSTICE CASSELS 

On Thursday, 28th September, the Conference assembled in 
the Town Hall, Torquay, to hear an address by the Hon. 
Mr. Justice CAssELs on “ The Glories of the Legal Profession.” 
It is hoped to include an account of this address in our next issue. 

FINAL SESSION 

The Final Session was held at the Town Hall, Torquay, on 
Thursday, 28th September, with the President, Mr. L. S. HoLMEs, 
LL.M., J.P., in the chair, when reports of the proceedings at the 
committee sessions held on the previous two days were delivered. 

CONSTITUTION OF THE CoUNCIL COMMITTEE 

Mr. B. E.C. OGLE: ‘‘ The Chairman first distinguished between 
the Society’s Constitution Committee and the Special Committee 
on the Constitution of the Council. Although both these 
Committees were concerned with much the same questions, that 
is to say, possible 1eforms in the constitution of the Council 
and of the Society generally, the Society’s Constitution Committee 
had been set up with a specifically defined membership following 
a general meeting of members and was to report to the members 
as a whole under specific terms of reference, whereas the Council’s 
Committee was a Committee of the Council and was concerned 
with questions affecting the constitution referred to it from 
time to time by the Council, including making recommendations 
for the Council’s evidence to the Society’s Constitution Committee. 

“The Chairman pointed out the complex nature of the 
Society’s constitution, which was to be found in part in the 
Charter of 1845 and the supplementary chaiters, and the bye-laws 
and regulations made under those charters, and in part in statutory 
provisions. 

“The meeting had the advantage of the presence of the 
Vice-Chairman and several members of the Society’s Constitution 
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Committee, who took part in the discussions and were able to 
indicate informally the lines on which that Committee was 
proceeding. 

“The suggestion was made that the functions at present 
exercised by The Law Society should be carried out by two 
distinct bodies, one of which should be concerned with = the 
purely statutory work of the Society, while the other would 
carry out the ‘trade union’ activities. The meeting was 
opposed to this idea, but believed that there was room for a 
further devolution of responsibility from The Law Society itself 
to the Provincial Law Societies, and that the present happy 
relations between the Society and the provincial bodies should 
be fostered and encouraged. It was recognised that as a 
preliminary to further devolution of this sort it might well be 
necessary to review the present formation and constitution of 
the individual Provincial Law Societies, and it was understood 
that the Society’s Constitution Committee were seeking informa 
tion on this point to enable them to formulate their views before 
reporting on the subject to the members of the Society. The 
meeting agreed that it would be undesirable that any three 
tiered system should be established whereby the Area Associations 
or the Grouped Societies in the Legal Aid Areas should be 
interposed between The Law Society and the Provincial Societies.’ 

The meeting was attended by nearly cighty members. 


LreGAL Atp COMMITTEE 


Mr. S.C. T. LittLewoop : “ A very large number of members 
attended the committee session on the work of the Legal Aid 
Committee. The Chairman opened the proceedings by outlining 
the position that had been reached towards bringing the legal 
aid arrangements into effect on the 2nd October, 1950. He 
stressed the extent of the responsibility which rested upon Area 
and Local Committees ; they would have quasi-judicial functions 
to perform. He hoped that it would never be necessary for the 
Council to have to interfere in the exercise of those functions, 
but the results produced by the Area and Local Committees 
would be closely watched. 

‘“ Following the Chairman’s opening address, a great variety 
of questions about the legal aid arrangements were asked and 
answered. These questions were useful in that they provided 
the opportunity for clarifying many points of detail for which 
there was no room in the explanatory pamphlet issued to 
practitioners. 

‘“ The questions which appeared to arouse the greatest interest 
concerned the position of solicitors joining panels and London 
agency. As regards panels, it did not appear to have been 
appreciated that whether or not a salaried solicitor is free to go 
on a panel depends on whether he is free to engage in private 
practice, because if he goes on to the panel he does not do so 
as the representative of his employer but in his own personal 
capacity. , 

“With respect to London agency, Mr. J. C. Medley, of 
Messrs. Field, Roscoe & Co., pointed out that if a London agent 
allowed his professional clients one-third of his profit costs, he 
would be retaining something less than 57 per cent. of the bill 
made out in the ordinary way, that is, without reduction to 
85 per cent.; if the London agent’s overheads absorbed even 
as little as 60 per cent. of the unreduced profit costs he would be 
out of pocket in making a one-third agency allowance out of the 
85 per cent. payable out of the Legal Aid Fund. Mr. Medley 
said that some adjustment of the arrangements between London 
agents and their country clients in legal aid cases would accord 
ingly be necessary, but he felt confident that this could readily 
be achieved. The meeting took the view that it would be wise, 
at all events at the present stage, to leave it to those concerned 
to make their own arrangements.” 

Mr. L. A. WinGFIELD (London) said that during his first 
fifteen years of practice he had formed the opinion that the 
solicitor was not regarded by Parliament with any favour, and 
definite attempts were being made to exclude him from the 
activity of an advocate in several spheres. 

The change which had come about since that period was, he 
thought, truly remarkable. He referred to the three “ classic 
reforms,’ the Compensation Fund, the Solicitors’ Accounts 
Rules and the Legal Aid Scheme, and said that he thought that 
they showed that Parliament was now beginning to take a slightly 
different view of the profession : indeed, that solicitors were very 
much on the up-grade. They were at least considered to be 
worthy of about 85 per cent. of their hire, and it was to be hoped 
that in process of time as the scheme proceeded some further 
mark of appreciation might even possibly be extended. He 
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was determined for his part, and he thought he spoke for all 
present, to do his best not only to implement the scheme but to 
persuade others to do so. He would like to pay a tribute to 
those members of the Council who had devoted such an enormous 
amount of their time to putting forward the scheme. 

Mr. T. T. Biytu (London) thought that the Minute should 
contain a very deep appreciation of the work of the Legal Aid 
Committee. 

PROFESSIONAL PURPOSES COMMITTEE 

Mr. W. CHARLES Norton: “‘ The committee session on the 
work of the Professional Purposes Committee was well attended, 
and questions on a wide variety of subjects were asked and 
answered. A note of the proceedings was taken and will be 
considered by the Committee. 

‘The two main topics discussed were, first, that of solicitors 
in nationalised industries engaging in private practice at reduced 
or no charges and, secondly, undertakings given by solicitors. 
As regards the former, the Chairman explained what had happened 
since the discussion at the Provincial Meeting at Blackpool. 
The Council had been advised by counsel that a solicitor might 
be guilty of a breach of r. 2 of the Solicitors’ Practice Rules, 
1936, if he held himself out or allowed himself to be held out as 
being prepared to do work for nothing, and this point would be 
brought out even more clearly when r. 2 was amended. The 
Council were treating as a matter of prime importance the 
necessity for restraining such activities on the part of whole-time 
solicitors in nationalised industry and commercial undertakings, 
and would not hesitate to institute disciplinary proceedings in 
appropriate Cases. 

“As regards solicitors’ undeitakings, there was general 
agreement that the opinion of the Council originally published 
in May, 1937, and repeated in the Society’s Gazette for March, 
1948, 1epresented the practice of the profession in conveyancing 
matters. The meeting took the view that the scope of that 
opinion should be extended to undertakings in matters other 
than conveyancing, to the effect that an undertaking given by a 
solicitor in conveyancing matters should as a matter of professional 
ctiquette be honoured by a solicitor, unless it was made abundantly 
clear that such undertaking excluded personal responsibility. 
The Chairman said that the Council would consider the matter 
further in the light of these views. 

‘““ Another matter discussed was the statement in the Society’s 
Gazette for June, 1950, at p. 248, headed : ‘ Solicitor held guilty 
of aiding and abetting,’ with reference to the case of Johnson 
v. Youden and Others. Some members expressed the view that 
this statement did not afford sufficient guidance. The Chairman 
suggested that those who were of this opinion should read the 
report of the case cited in the statement in the Gazetfe, and that 
the Council would gladly consider any views subsequently 
submitted for their consideration.” 


SALARIED SOLICITORS COMMITTEE 

Mr. W. J. Taytor: ‘‘ The Chairman first explained the 
functions of the Salaried Solicitors Committee, and stressed the 
fact that, although a certain number of complaints and suggestions 
had been received from salaried solicitors in public and semi- 
public employment, very few grievances had been brought to the 
notice of the Committee by salaried solicitors in private practice. 
He mentioned that it was the fiist time that the work of the 
Salaried Solicitors Committee had been on the agenda for an 
Annual Conference and he was soriy to see from the list of 
members attending the Conference that there were relatively 
few who were in salaried employment. He hoped that those 
present would suggest means whereby the work of the Committee 
might become generally known to solicitors in salaried employ- 
ment, as The Law Society was the ‘ trade union ’ of the solicito.s’ 
profession and existed to represent and assist both the private 
practitioner and the salaried solicitor. 

“A discussion then took place on the following topics : (1) The 
desirability and methods of securing recognised salary scales 
for assistant solicitors in public employment. It was the view 
of those present that a step in the right direction had been taken 
in fixing minimum salaries for assistant solicitors in local govern- 
ment service, both for the newly qualified man and for the man 
with two years’ experience. Opinions were divided over the 
question whether the Council should seek to fix salary scales 
for those who had more than two years’ experience since admis- 
sion; the majority thought that to fix scales for all assistant 
solicitors in local government service would result in too much 
of a strait jacket and destroy incentive. It was felt that local 


government service was not at present analogous to the Civil 
Service owing to the fact that it was not to the same extent a 
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unified service, and no single local authority employed a number 
of solicitors which was comparable with those employed by a 
major Government department. There was also a_ possible 
danger that if such scales were fixed, unadmitted men for whom 
no salary scales existed might be given posts in local government 
service which would otherwise be filled by qualified solicitors. 

‘(2) The comparative position of solicitors and members of 
other professions in public employment. The Chairman said that 
the reason why this topic was on the agenda was because it had 
been found that in certain of the nationalised industries the 
solicitor or legal adviser was given a status and salary which 
were not commensurate with those accorded to certain other 
chief officials. Consideration was given in particular to the 
position in the electricity industry, and it emerged that there 
was no uniformity in this respect between the various Regional 
Electricity Boards. In cases the solicitor was regarded 
as a chief officer and gave his advice direct to the board as his 
client, while in other cases the solicitor was regarded as being 
under the jurisdiction of the secretary to the board and the 
solicitor’s department was, therefore, in a sense a branch of the 
secretary’s department. There seemed to be no strong feeling, 
however, that this was a matter on which the Council need tak 
any positive action at the present juncture, although it might, 
in the event of further nationalisation, ultimately become a 
problem requiring the Council’s attention. One or two members 
said that they thought much depended upon personalities. 

‘ (3) Whether steps should be taken (and, if so, of what 
nature) to establish minimum salaries for assistant solicitors 
in private practice. There seemed to be a feeling that to fix 
or at least to indicate, appropriate salaries for solicitors in 
private practice would be of assistance not merely to salaried 
solicitors themselves but also to private practitioners who 
employed such solicitors. It was agreed that the Council would 
explore the desirability of fixing a minimum salary for assistant 
solicitors in private practice. 

‘“ (4) Payment of contributions to the Compensation Fund by 
solicitors in local government service. One member asked 
whether solicitors in local government service could be exempted 
from the necessity of making contributions to the Compensation 
Fund on the ground that they did not handle clients’ moneys. 
It was explained that the matter had been fully considered in 
1940 and that discussions had then taken place with the Society 
of Town Clerks, who had accepted the view that the existence of 
the fund would raise the prestige of the profession and thercfore 
enhance the reputation of solicitors in local government service 
equally with those of solicitors in private practice. It was 
further pointed out that any change would necessitate legislation. 
The Chairman promised, however, that the matter would be 
referred for consideration to the Compensation Fund Committee, 
within whose province the matter fell. 

‘ (5) Methods of making contact between the Salaried Solicitors 
Committee and salaried solicitors in private practice. Thi 
suggestion was thade that more use should be made of the 
Provincial Law Societies in bringing The Law Society into 
contact with assistant solicitors in private practice. Notices in 
the Gazette achieved something but it was the personal touch 
which was required and much could, therefore, be done by 
Provincial Societies in this field. It was agreed that the Salaried 
Solicito1s Committee would look into the matter.” 


some 


SCALE COMMITTEE 

Mi. RoLAND MARSHALL: “ The meetings were both very well 
attended. The Chairman first outlined the functions of the 
Scale Committee and stated that the volume of work was ever 
on the increase and that he was glad to see the interest which 
the profession took in its activities. 

‘A discussion then took place on the following matteis: 
(1) Minimum charges in conveyancing matters.—Reference was 
made to the statement in the Gazeile for July, 1950, to the eftect 
that the Council were considering (with the approval of the 
Master of the Rolls) making amendments to r. 2 of the Solicitors’ 
Practice Rules, 1936. The object was to place on solicitors 
who charged less than the scale of charges prevailing in the area 
where the land was situated the onus of proving either (a) that 
the charge was approved by The Law Society or the local law 
society ; or (b) that the charge was not likely to attract business 
unfairly. This would be an indirect method of enforcing local 
minimum scales. 

‘In this connection reference was made to a letter from the 
Leicester Law Society which had been circulated by that Society 
to Provincial Law Societies, in which objection had been taken, 
amongst other matters, to the shifting of the onus of proof. 
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“The Chairman also informed the meeting that one firm of 
London solicitors had obtained the opinion of junior counsel 
to the effect that the proposals might well be ultra vives and that 
this would, of course, be discussed with the Master of the Rolls. 

‘“ Amongst the other points raised by members on the statement 
in the Gazette was that r. 2 (as amended) should not apply to 
Sched. II charges for the preparation of wills, and that it was also 
possibly wrong to have a minimum scale for mortgages. On 
the question of mortgages, it was pointed out in reply that 
purchases were nearly always accompanied by mortgages, and 
that if a solicitor could charge what he liked in respect of the 
mortgage, this would in effect give him a latitude to reduce his 
charges on the whole transaction in such a way as to negative 
the advantage which would be obtained by the introduction 
of an effective rule to prevent undercutting when acting for 
purchasers as such. 

“ With regard to wills, it was agreed that it would be inappro- 
priate for a Sched. II charge, or a particular percentage of a 
Sched. I] charge, to be made obligatory; on this point the 
Chairman promised that the Council would consider the matter and 
see if any amendment to the draft rule was required or desirable. 

“ The Committee, after full discussion, agreed that the Council 
should proceed, subject to their examination of the criticisms 
received from the profession and subject to the consent of the 
Master of the Rolls, with the making of the new draft rule. In 
so agreeing they confirmed the principle that to achieve the 
object aimed at it was necessary to throw the onus of proof on a 
solicitor who charged less in a conveyancing transaction than 
the scale of charges prevailing in the area where the land was 
situated. 

‘(2) Solicitors’ charges on mortgages to building societies. 
—The Chairman amplified the statement in the Gazette for 
September, 1950, regarding the increase which had been obtained 
in building societies’ solicitors’ charges. He stated that since 
the publication in the Gazette, the secretary of the Building 
Societies Association had asked whether The Law Society would 
agree that, where a solicitor acted for a mortgagor and a building 
society (there being no contemporaneous purchase), no charge 
should be made to the mortgagor over and above the building 
society's scale of chatges for which the mortgagor would be 
liable under the compulsory implied indemnity. It was agreed 
that no concession could be made to the Building Socicties 
Association on this point. 

(3) Solicitors’ charges on mortgages to local authorities under 
the Small Dwellings Acquisition Acts and the Housing Acts.— 
The Committee were informed that a meeting had taken place in 
December, 1949, between representatives of the Council and 
representatives of the various local authority bodies to discuss 
the possibility of fixing a uniform scale of charges on mortgages 
under the Small Dwellings Acquisition Acts and the Housing 
Acts. The matter had at the same time been left in abeyance 
by arrangement with the local authority bodies until the recent 
increase in building societies’ solicitors’ charges had been obtained. 
It was now proposed to hold a further meeting with the local 
authority bodies with a view to seeing whether such a scale or 
scales (possibly on the lines of the building societies’ scales) 
would be desirable and practicable. 

“ (4) Conveyancing transactions where the property has been 
sub-sold before conveyance.—The effect of the recent Council 
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decision that the solicitor for the intermediate purchaser on a 
sub-sale should (if he had done substantially all the work contem- 
plated by the Solicitors’ Remuneration Orders) be entitled to 
make a scale charge was fully explained to the meeting. 

“ (5) The Law Society’s Conditions of Sale.—The Chairman 
read a memorandum from the Bristol Law Society, in which they 
advocated that The Law Society’s conditions of sale should 
permit a purchaser to rescind the contract in the event of there 
being anything registered against the property in the local land 
charges registries, or discoverable in answer to the additional 
enquiries accompanying official certificates of search, which was 
material to the purchaser and had not been disclosed by the 
vendor. The object was to eliminate the delays which take 
place at present owing to the purchaser’s solicitor having to make 
searches and obtain answers to additional enquiries before the 
contract was signed. The Chairman was anxious to obtain the 
views of those present on the principle involved, regarding which 
instructions had already been sent to counsel to advise. In 
discussion it became apparent that a large majority favoured in 
principle the proposals of the Bristol Society, and the Chairman 
promised that the matter would receive’ very careful 
consideration. 

“ (6) Vendots’ solicitors’ charges on compulsory acquisition 
of land.—The Chairman outlined the steps which were being 
taken in the hope of ultimately obtairing legislation so as to 
make an acquiring authority, where land was obtained by the 
use or under threat of the use of compulsory power, liable for the 
whole of the vendor’s solicitors’ charges, such charges to be 
computed in the same manner as if the sale had been to a private 
individual. Particular) mention was made of ‘ expedited 
completion cases’ under the Town and Country Planning Acts, 
1944 and 1947. Approval was expressed of the Committee’s 
action in bringing the matter to the attention of the solicitors’ 
group in the House of Commons and in sending a memorandum 
to the Attorney-General.” 

Mr. G. IE. HuGues (Bath) asked whether the question had 
been raised of solicitor-clerks of local authorities acting in 
connection with mortgages to the authorities under the Small 
Dwellings Acquisition Acts, in view of the recent increase up to 
£5,000. He thought it a very serious menace to private practice. 
In some cases solicitor-clerks farmed the mortgages out to local 
firms, but he thought that in the majority of cases they were 
doing the work themselves. 

Mr. MAksuHALt said that the matter had not been raised, 
though it had been considered at the meeting with the local 
authority bodies to which he had referred in his report. Mr. Hughes 
had said that in some cases the mortgages were farmed out 
amongst local solicitors, but he thought that it was agreed at 
the time that it would be a very difficult thing to prevent the 
local authority acting in connection with the mortgages without 
any question of farming them out, of course on the clerk’s own 
authority. * 

The proceedings were brought to a close by the passing of votes 
of thanks to the Mayor and Mayoress, and to the Corporation, 
of Torquay, to the Devon & Exeter Law Society and the Plymouth 
Law Society, to the Royal Torbay Yacht Club, the Torquay 
Corinthian Yacht Club and the Torquay Golf Club, to The Hon. 
Mr. Justice Cassels, and finally to the President and Miss Holmes. 


HERE AND THERE 


NEW JUDGES 
THE term, complete with Lord Chancellor’s breakfast, opens 
with an interesting change of personnel. The empty place 
left by Lord Greene in the House of Lords so many months 
ago has at last been filled and Tucker, L.J., becomes a Lord 
of Appeal in Ordinary. No one doubts that his apotheosis 
might well have occurred far earlier than now. Its delay 
has generally been attributed by the knowing in such matters 
to the exceptionally sound service he was rendering in Court 
of Appeal II, where good work may often remove the 
incentive for a litigant to try his luck in a higher tribunal. 
This now leaves Bucknill, L.J., senior in the Court of Appeal. 
The new Lord of Appeal is a Wykhamist, which (other things 
being equal) has long been regarded as a recommendation to 
judicial preferment. Indeed, there was a time between the 
two wars when it almost seemed as if it was the main 


recommendation. Moving up from the King’s Bench to 
succeed the former Lord Justice comes Sir Norman Birkett. 
He is one of the few survivors of that fabulous and now all 
but extinct race “‘ the eminent K.C.”’ In his days at the Bar 
his annual profits or gains were reputed to be in the region 
of £15,000. Since his elevation to the Bench his leading 
characteristic has been a courtesy and amenity which leaves 
the litigant with a conviction that he has had the fairest 
possible hearing, and that, after all, is the chief ratson d’étre 
of the Law Courts. A Liberal by conviction and twice 
briefly a Member of Parliament, he has had no help from 
politics in his rise to eminence. Sir William McNair, younger 
brother of the equally distinguished Sir Arnold, famous in 
the realm of international law, will bring much strength to 
the King’s Bench as a tribunal for the decision of commercial 
matters and will leave behind him an enormous volume of 
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work at the Bar to be picked up by other hands. To his 
chambers at No. 3 Essex Court was almost bound to come 
one or other of the parties in every heavy commercial case of 
recent years. Their confidence will continue when they 


meet him in another and more elevated capacity. 


“THE EMINENT K.C.” 
WHEN I say that Birkett, J., in his former existence was one 
of the last of the “‘ eminent K.C.s”’ I am speaking in rather 
a special sense. The rise of the race-—-Marshall Hall, Carson, 
F. E. Smith, Rufus Isaacs, Sir Patrick Hastings all adorned 
it—coincided with the growth of the new popular Press 
sixty-odd years ago. The columns had to be filled; the 
headlines had to please ; popular heroes had to be created ; 
and who better fitted to glut the popular taste for hero 
worship than the giants of the courts to whose hands their 
fellow citizens confided their lives, their liberty, their honour 
and their fortunes? They were better than actors, for a 
successful play might run for many moons and you cannot 
write up every night like a first night. They were better 
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Acute Rheumatism Kegulations, 1950. 

Agricultural Holdings (Scotland) Regulations, 1950. 
No. 1553.) 

Agriculture (Scotland) (No. 2) 
No. 1552.) 

Commissioners for Oaths 
(S.I. 1950 No. 1550 (L.24).) 
This order authorises the Registrar of Solicitors to charge the 

sum of {2 for the entry of every authority, appointment or 

commission authorising the appointment of a commissioner for 

oaths. The order came into force on Ist October. 

Electric Lighting (Kestriction) General (No. 2) Licence, 1950, 
(5.1. 1950 No 1586.) 

Exeter-Leeds Trunk 
(S.I. 1950 No. 1563.) 

Feeding Stuffs (Manufacture) 
(5.1. 1950 No. 1540.) 

Feeding Stuffs (Prices) 
(S.1. 1950 No. 1541.) 

Feeding Stuffs (Rationing) 
(5.1. 1950 No 1542.) 

Housing (Notices for the Kegister of 
Kegulations, 1950.  (S.1. 1950 No. 1551.) 

Industrial Assurance (Deposits, etc.) Rules, 1950. 
No. 1544.) 

Lincolnshire River Board Constitution Order, 1950. 
No. 1559 ) 

London Traffic (Prescribed Routes) (No. 16) Regulations, 1950. 
(S.1. 1950 No. 1573.) 

London Traffic (Refinery Bridge, Waltham Abbey) Kegulations, 
1950. (S.1. 1950 No. 1572.) 


Regulations, 1950. (S.I. 1950 


(Kegistration Fee) Order, 1950. 


Koad (Rubery By-Pass) Order, 1950. 


(Amendment) Order, 1950. 


(Amendment No. 3) Order, 1950. 


(Amendment No. 2) Order, 1950. 
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than soldiers who, even if you count colonial wars, can only 
win resounding victories at fairly widely spaced intervals. 
They were better even than beauties—even beauties of the 
Lily Langtry order—who, after all, did not do anything, 
and, even for the society papers, there is a limit to the 
variations you can play on the theme of their comings and 
goings. But “ the eminent K.C.” never stopped providing 
news, and fresh news too. Every show he put on was 
different. The triumphs never failed. Legend swelled his 
income alike in imagination and in fact. His Golden Age 
started in those dear Victorian days when even in the 
domestic circle people liked their bit of drama, and he could 
always be a little larger than life. His evening came with 
the great crisis half-way between the wars. His sunset 
came with the second World War. It is really the paper 
shortage that has killed him. Editors no longer need to 
look for something to put into their attenuated pages. The 
question is what they can leave out. Even The Times must 
pack its dehydrated Law Reports into half a column or so, 
What room does that leave for eminence ? 
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Amendment Regulations, 1950. (S.1. 1950 No. 1565.) 
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No. 1582.) 
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NOTES AND NEWS 


Honours and Appointments 


The Lord Chancellor has appointed Mr. Ronerr Ler Mosse, 
formerly Master of the Supreme Court (Chancery Division), to 
discharge temporarily the duties of that office during the vacancy 
created by the retirement of Sir Alfred Holland. 


The Lords Commissioners of His Majesty’s Treasury have 
appointed Mr. J. G. Cook, F.R.ILC.S., F.A.I., Deputy Treasury 
Valuer, to the post of Treasury Valuer, which will become vacant 
on 22nd October upon the retirement of Mr. G. I. H. Wraight, 
C.B.E., M.C., F.R.LCS. 


Mr. C. L. HENDERSON, K.C., has been re-appointed Chairman 
of Bedfordshire Quarter Sessions for a further three years. 


Mr. A. W. LyALt has been appointed clerk to the Bridport 
magistrates in succession to Mr. C. A. R. Thomas. 


Miscellaneous 
The Recorder of Stamford has fixed the next Quarter Sessions 
for the Borough of Stamford to be held on Wednesday, 
25th October, 1950, at 11.30 a.m. 


In our report of Wolfe v. Clarkson, ante, p. 594, the appearances 
should read as follows: ‘‘ C. Hackforth-Jones (Eland, Nettleship 
and Butt); J. P. Widgery (Freeman, Son & Curry).” 
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